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ȱ
ȱ TheȱAirȱLineȱPilotsȱAssociation,ȱtheȱTransportationȱTradesȱDepartmentȱandȱtheȱ

EuropeanȱCockpitȱAssociation1ȱherebyȱsubmitȱtheȱfollowingȱreplyȱtoȱtheȱcommentsȱthatȱ

haveȱbeenȱfiledȱinȱresponseȱtoȱDOTȱJanuaryȱ30ȱNotice.ȱȱTheȱNoticeȱrequestedȱcommentsȱ

onȱtheȱwrittenȱ“SummaryȱofȱInformationȱprovidedȱbyȱtheȱEuropeanȱdelegation”ȱ(“DOTȱ

Summary”)ȱpertainingȱtoȱtheȱcurrentȱandȱplannedȱlongȬhaulȱoperationsȱofȱNorwegianȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
1ȱTheȱAirȱLineȱPilotsȱAssociationȱ(“ALPA”)ȱandȱtheȱTransportationȱTradesȱDepartment,ȱ
AFLȬCIOȱ(“TTD”)ȱandȱtheȱEuropeanȱCockpitȱAssociationȱ(“ECA”)ȱareȱreferredȱtoȱjointlyȱ
asȱtheȱ“LaborȱParties.”ȱ
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AirȱShuttleȱASAȱandȱitsȱaffiliatedȱcompanies,ȱNorwegianȱLongȱHaulȱASȱandȱNorwegianȱ

AirȱInternational.2ȱ

ȱ AsȱshownȱbyȱLaborȱParties’ȱearlierȱfilingsȱinȱtheȱproceeding,ȱandȱasȱshownȱ

below,ȱNAS/NAIȱisȱusingȱanȱopportunityȱcreatedȱbyȱtheȱATAȱtoȱundermineȱlaborȱ

standardsȱandȱprinciplesȱcontainedȱinȱtheȱlawsȱofȱPartiesȱtoȱtheȱAgreementȱinȱaȱmannerȱ

thatȱisȱinconsistentȱwithȱtheȱpublicȱinterestȱandȱArticleȱ17ȱbisȱofȱtheȱATA.ȱȱGivenȱthatȱ

IrelandȱhasȱnowȱgrantedȱNAIȱoperatingȱauthorization,ȱDOTȱshouldȱnotifyȱtheȱ

aeronauticalȱauthoritiesȱofȱIrelandȱthatȱitȱbelievesȱtheȱconditionsȱprescribedȱinȱArticleȱ4ȱ

ofȱtheȱATAȱforȱtheȱgrantȱofȱappropriateȱauthorizationsȱhaveȱnotȱbeenȱmetȱandȱintendsȱtoȱ

deny.ȱȱSeeȱATAȱArticleȱ6ȱbis.ȱȱShouldȱtheȱEuropeanȱCommissionȱorȱaȱMemberȱStateȱseekȱ

consultationsȱunderȱATAȱArticleȱ6,ȱtheȱDepartmentȱshouldȱbeȱpreparedȱtoȱrequireȱtheȱ

NorwegianȱGroupȱtoȱrespondȱtoȱtheȱattachedȱRequestȱforȱInformationȱandȱDocumentsȱ

(Attachmentȱ1ȱhereto).ȱȱInȱaddition,ȱtheȱDepartmentȱshouldȱbeȱpreparedȱtoȱaskȱNorway,ȱ

IrelandȱandȱtheȱCommissionȱtoȱrespondȱtoȱtheȱquestionȱsetȱforthȱinȱALPA’sȱAnswerȱtoȱ

DOT’sȱNoticeȱ(atȱ16Ȭ17).ȱ

ȱ ȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
2ȱNorwegianȱAirȱShuttleȱASAȱ(“NAS”)ȱandȱitsȱaffiliatedȱcompanies,ȱNorwegianȱLongȱ
HaulȱASȱ(“NLH”)ȱandȱNorwegianȱAirȱInternationalȱ(“NAI”)ȱwillȱbeȱreferredȱtoȱasȱtheȱ
“NorwegianȱGroup.”ȱȱ
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DISCUSSIONȱ
ȱ

ȱ TheȱevidenceȱsubmittedȱbyȱtheȱLaborȱParties’ȱandȱotherȱpartiesȱinȱthisȱ

proceedingȱdemonstratesȱthatȱapprovalȱofȱNAI’sȱapplicationȱforȱaȱforeignȱairȱcarrierȱ

permitȱwouldȱnotȱbeȱconsistentȱwithȱtheȱpublicȱinterestȱandȱArticleȱ17ȱbisȱofȱtheȱATA.ȱȱ

NothingȱinȱtheȱFebruaryȱ13ȱCommentsȱofȱNAIȱ(orȱinȱanyȱotherȱsubmissionȱsubmittedȱinȱ

responseȱtoȱDOT’sȱJanuaryȱ30ȱNotice)ȱdetractsȱfromȱthatȱconclusion.ȱ

ȱ
1.ȱ THEȱRECORDȱEVIDENCEȱSHOWSȱTHATȱNASȱHASȱESTABLISHEDȱNAIȱ

ASȱANȱIRISHȱCOMPANYȱINȱORDERȱTOȱAVOIDȱNORWEGIANȱLAW.ȱ
ȱ
ȱ TheȱrecordȱevidenceȱshowsȱthatȱNASȱhasȱestablishedȱNAIȱoutsideȱofȱNorwayȱtoȱ

avoidȱNorwegianȱlaws.ȱȱALPAȱAnswerȱtoȱApplicationȱofȱNAIȱ(“ALPAȱAnswer”)ȱatȱ3ȱ&ȱ

Exs.ȱ4Ȭ6;ȱDeclarationȱofȱJackȱNetskarȱ(“NetskarȱDec.”)ȱ¶ȱ12ȱ(filedȱwithȱALPA’sȱAnswer);ȱ

AnswerȱofȱPARATȱtoȱDOTȱNoticeȱ(“PARATȱAnswer”)ȱatȱ3ȱ&ȱAppendixȱ1.ȱȱ

ȱ NAIȱstatesȱthatȱ“theȱEUȱdelegationȱconveyedȱexplicitlyȱandȱcorrectlyȱNorwegianȱ

Internationalȱ‘choseȱIrelandȱbecauseȱasȱanȱIrishȱcarrierȱitȱwouldȱhaveȱaccessȱtoȱ

significantȱadditionalȱtrafficȱrightsȱnotȱavailableȱtoȱitȱasȱaȱNorwegianȱcarrier,ȱaccessȱtoȱ

additionalȱfinancingȱoptionsȱunderȱOECDȱrules,ȱandȱaccessȱtoȱinsuranceȱandȱfinancingȱ

rebatesȱbecauseȱIrelandȱisȱaȱCapeȱTownȱConventionȱSignatory.’”ȱȱCommentsȱofȱNAIȱtoȱ

DOTȱNoticeȱ(“NAIȱComments”).ȱȱȱ

Asȱaȱpreliminaryȱmatter,ȱitȱisȱimportantȱtoȱnoteȱthatȱnoȱmatterȱwhatȱtheȱ

NorwegianȱGroup’sȱreasonsȱforȱestablishingȱaȱsubsidiaryȱare,ȱifȱthatȱactȱunderminesȱtheȱ
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laborȱstandardsȱandȱlaborȬrelatedȱprinciplesȱinȱtheȱParties’ȱlaws,ȱitȱisȱinconsistentȱwithȱ

Articleȱ17ȱbis.ȱȱButȱtheȱLaborȱParties’ȱFebruaryȱ14ȱAnswersȱtoȱDOT’sȱNoticeȱalsoȱshowedȱ

whyȱeachȱofȱtheseȱassertedȱreasonsȱisȱinsubstantialȱandȱappearȱtoȱbeȱmanufacturedȱonlyȱ

toȱrespondȱtoȱtheȱoppositionȱtoȱNAI’sȱapplication.ȱȱAsȱfarȱasȱtheȱLaborȱPartiesȱareȱaware,ȱ

theseȱreasonsȱneverȱappearedȱpubliclyȱuntilȱthisȱcaseȱbegan.ȱȱTheyȱareȱinconsistentȱwithȱ

newsȱreportsȱthatȱrepeatedlyȱgaveȱtheȱreasonȱthatȱNASȱwouldȱmoveȱitsȱlongȬhaulȱ

operationsȱoutȱofȱNorwayȱtoȱavoidȱNorwegianȱlaws.ȱȱALPAȱAnswerȱatȱ4ȱ&ȱExs.ȱ7Ȭ9;ȱ

NetskarȱDec.ȱ¶ȱ10.ȱȱTheyȱareȱalsoȱinconsistentȱwithȱwhatȱtheȱRoyalȱNorwegianȱMinistryȱ

ofȱTransportȱandȱCommunicationȱsaysȱaboutȱNAS’sȱreasons:ȱȱNLHȱhad,ȱinȱaȱletterȱtoȱtheȱ

Ministry,ȱ“beenȱveryȱclearȱaboutȱthatȱtheȱcompany’sȱplannedȱmovingȱofȱitsȱlongȱhaulȱ

activityȱtoȱIrelandȱisȱdueȱtoȱ[theȱfact]ȱthatȱtheȱNorwegianȱimmigrationȱlegislationȱwasȱ

notȱamended.”ȱȱPARATȱAnswerȱAppendixȱ2ȱatȱ2ȱ(translation).ȱȱNoȱotherȱreasonȱwasȱ

mentioned.ȱȱTheȱlegislationȱthatȱNAS/NLHȱsoughtȱtoȱhaveȱamendedȱrequiresȱthatȱ

NorwegianȱlaborȱlegislationȱappliesȱtoȱemployeesȱonȱboardȱNorwegianȱaircraft.ȱȱId.3ȱȱInȱ

faceȱofȱthisȱoverwhelmingȱevidence,ȱthereȱcanȱbeȱlittleȱdoubtȱthatȱNASȱsoughtȱtoȱ

establishȱitsȱlongȬhaulȱoperationsȱoutsideȱofȱNorwayȱtoȱavoidȱtheȱapplicationȱofȱ

Norwegianȱlaborȱlawsȱtoȱitsȱairȱcrew.ȱȱHowever,ȱshouldȱNAIȱcontinueȱtoȱcontestȱthisȱ

point,ȱDOTȱshouldȱrequireȱtheȱNorwegianȱGroupȱtoȱprovideȱtheȱinformationȱandȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
3ȱNorwayȱhasȱgrantedȱNLHȱaȱtemporaryȱexemptionȱfromȱthisȱrequirementȱthatȱpermitsȱ
itȱtoȱoperateȱtwoȱIrishȱregisteredȱaircraft.ȱȱTheseȱexemptionsȱareȱscheduledȱtoȱexpireȱonȱ
Juneȱ24ȱandȱAugustȱ24,ȱ2014.ȱȱDOTȱSummaryȱatȱ1.ȱ
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produceȱtheȱdocumentsȱspecifiedȱinȱtheȱRequestȱforȱInformationȱandȱDocumentsȱ

attachedȱtoȱthisȱReply.ȱ

ȱ
2.ȱ ESTABLISHMENTȱOFȱNAIȱASȱANȱIRISHȱCARRIERȱUNDERMINESȱTHEȱ

LABORȬRELATEDȱSTANDARDSȱANDȱPRINCIPLESȱCONTAINEDȱINȱTHEȱ
LAWSȱOFȱNORWAYȱANDȱTHEȱU.S.ȱ

ȱ
A.ȱ NorwayȱisȱaȱPartyȱtoȱtheȱATA.ȱ

ȱ NAIȱappearsȱtoȱargueȱthatȱtheȱonlyȱlawȱthatȱtheȱDepartmentȱshouldȱlookȱatȱisȱEUȱ

orȱU.S.ȱlaw.ȱȱNAIȱCommentȱatȱ7Ȭ8ȱandȱn.21.ȱȱIfȱthatȱisȱwhatȱNAIȱisȱarguing,ȱthenȱitȱisȱ

incorrectȱonȱthisȱscore.ȱȱTheȱtermȱ“Party”ȱinȱtheȱAgreementȱmeansȱ“theȱUnitedȱStates,ȱ

theȱEuropeanȱUnionȱandȱitsȱMemberȱStates,ȱIcelandȱandȱNorway.”ȱȱU.SȬEUȱ(Iceland,ȱ

Norway)ȱAirȱTransportȱAgreement,ȱJuneȱ21,ȱ2011(emphasisȱadded).4ȱȱ

B.ȱ NAS’sȱEstablishmentȱofȱNAIȱasȱanȱIrishȱCarrierȱWillȱUndermineȱtheȱ
StandardsȱandȱPrinciplesȱinȱNorway’sȱEmploymentȱLaws.ȱ

ȱ
ȱ ALPAȱhasȱshownȱthatȱ“butȱfor”ȱtheȱATA,ȱNASȱcouldȱnotȱownȱandȱcontrolȱaȱ

subsidiaryȱinȱIreland.ȱȱALPAȱAnswerȱatȱ7Ȭ8.ȱȱTheȱuseȱofȱthisȱopportunityȱaffordedȱbyȱtheȱ

ATAȱisȱnotȱtoȱbeȱusedȱtoȱundermineȱtheȱstandardsȱandȱprinciplesȱinȱNorway’sȱlaws.ȱȱId.ȱȱ

TheȱveryȱfactȱthatȱNASȱisȱattemptingȱtoȱmoveȱitsȱlongȬhaulȱoperationsȱoutȱofȱNorwayȱ

underminesȱtheȱstandardsȱandȱprinciplesȱinȱNorway’sȱlaborȱlaws.ȱȱȱ

ȱ NAIȱassertsȱthatȱtheȱEuropeanȱdelegationȱprovidedȱDOTȱwithȱ“detailedȱ

informationȱonȱsalariesȱandȱworkingȱconditionsȱthatȱclearlyȱdemonstrateȱthatȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
4ȱThisȱdocumentȱisȱavailableȱatȱhttp://www.state.gov/e/eb/rls/othr/ata/i/ic/170684.htm.ȱ
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Norwegianȱwill,ȱinȱfact,ȱpromoteȱ–ȱnotȱundermineȱ–ȱ‘highȱlaborȱstandards.’”ȱȱNAIȱ

Commentsȱatȱ4.ȱȱTheyȱalsoȱclaimȱthatȱ“EASAȱregulationsȱprescribeȱtheȱworkingȱ

conditionsȱonȱallȱNorwegianȱInternationalȱflights”ȱandȱthat,ȱ“inȱconformityȱwithȱtheȱ

RomeȱConventionȱandȱEUȱRegulationȱ593/2008,ȱNorwegianȱInternationalȱappliesȱtheȱ

lawȱofȱtheȱcountryȱwhereȱanȱemployeeȱisȱhiredȱandȱbasedȱtoȱthatȱperson’sȱemploymentȱ

relationshipȱwithȱtheȱCompany.”ȱȱNAIȱCommentsȱatȱ7Ȭ8.ȱȱNAIȱthenȱgoesȱonȱtoȱassertȱ

thatȱ“theȱmajorityȱofȱemployeesȱemployedȱbyȱNorwegianȱInternational’sȱaffiliatedȱ

companiesȱareȱunionizedȱand,ȱthatȱasȱtheȱEUȱdelegationȱrecognizedȱ.ȱ.ȱ.ȱtheȱNorwegianȱ

groupȱhasȱ‘noȱtraditionȱofȱdiscouragingȱunionization.’”ȱȱId.ȱatȱ8.ȱȱȱ

ȱ Theseȱassertionsȱdoȱnotȱholdȱupȱunderȱscrutiny.ȱ

TheȱEuropeanȱdelegationȱdidȱnotȱprovideȱtheȱU.S.ȱwithȱ“detailedȱsalaryȱandȱ

workingȱconditions.”ȱȱTheȱsalaryȱinformationȱprovidedȱbyȱtheȱEUȱdelegationȱwasȱaȱ

chartȱthatȱshowedȱwhatȱpurportedȱtoȱbeȱ“dollarizedȱaverageȱgrossȱpayments”ȱforȱ

certainȱflightȱcrewȱcategoriesȱofȱNorway,ȱSpain,ȱThailandȱandȱtheȱU.S.ȱȱDOTȱSummaryȱ

atȱ2.ȱȱThereȱisȱnoȱsourceȱgivenȱforȱtheȱnumbersȱandȱthereȱwasȱnoȱindicationȱwhatsoeverȱ

asȱtoȱhowȱtheȱnumbersȱwereȱcalculated.ȱȱAsȱALPAȱandȱECAȱpointedȱout,ȱtheȱnumbersȱ

appearedȱtoȱbeȱsomethingȱotherȱthanȱtotalȱcompensationȱand,ȱatȱleastȱforȱpilots,ȱaȱfirstȱ

stepȱinȱevaluatingȱtheȱtotalȱcompensationȱwouldȱbeȱtoȱreduceȱtheȱThailandȱnumbersȱandȱ

raiseȱtheȱNorway,ȱSpainȱandȱU.S.ȱnumbersȱbyȱ20Ȭ25ȱpercentȱtoȱaccountȱforȱpensionȱandȱ
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otherȱsocialȱcosts.ȱȱALPAȱAnswerȱtoȱDOTȱNoticeȱatȱ7Ȭ8;ȱECAȱAnswerȱtoȱDOTȱNoticeȱ

atȱ4Ȭ5.ȱȱȱȱ

Asȱforȱworkingȱconditions,ȱthereȱwasȱnoȱmentionȱofȱthemȱinȱtheȱinformationȱ

presentedȱbyȱtheȱEuropeanȱdelegation.ȱȱAllȱthatȱNAIȱoffersȱhereȱisȱthatȱEASAȱ

regulationsȱwouldȱprescribeȱsomeȱworkingȱconditionsȱduringȱNAI’sȱflights.ȱȱButȱtheȱ

EASAȱregulationsȱonlyȱhaveȱtoȱdoȱwithȱsafetyȱrequirements,ȱnotȱwithȱworkingȱ

conditions.ȱȱCommissionȱRegulationȱ(“EU”)ȱNo.ȱ1178/2011,ȱ3ȱNovȱ2011ȱ(layingȱdownȱ

technicalȱrequirementsȱandȱadministrativeȱproceduresȱrelatedȱtoȱcivilȱaviationȱaircrew).ȱȱ

“Workingȱconditions”ȱorȱ“conditionsȱofȱemployment”ȱasȱtheȱideaȱappearsȱinȱNorwegianȱ

andȱU.S.ȱlaborȱlaw,ȱembraceȱaȱmuchȱwiderȱrangeȱofȱmatters:ȱȱe.g.ȱretirementȱprograms,ȱ

medicalȱcoverage,ȱtheȱwayȱworkȱisȱperformed,ȱvacations,ȱdaysȱoff,ȱrequirementsȱforȱ

layoverȱandȱtrainingȱaccommodations,ȱbiddingȱrightsȱandȱtheȱlike.ȱȱInȱaddition,ȱtheȱ

EASAȱsafetyȱrules,ȱasȱwithȱFAAȱregulations,ȱareȱminimumȱstandardsȱthatȱcanȱbeȱ

improvedȱuponȱinȱcollectiveȱbargaining.ȱȱTheȱNAIȱflightȱcrewȱwillȱbeȱdeprivedȱofȱ

bargainingȱoverȱtheseȱmattersȱbyȱvirtueȱofȱNAS’sȱunilateralȱdecisionȱtoȱmoveȱitsȱlongȬ

haulȱoperationsȱoutȱofȱNorwayȱandȱputȱthemȱunderȱanȱIrishȱAOC.ȱȱThisȱunderminesȱtheȱ

laborȱstandardsȱandȱprinciplesȱinȱNorway’sȱlaborȱlaws.ȱȱȱ

ȱ TheȱassertionȱthatȱtheȱNorwegianȱGroupȱhasȱ“noȱtraditionȱofȱdiscouragingȱ

unionization”ȱsimilarlyȱlacksȱmerit.ȱȱPARATȱ–ȱtheȱunionȱforȱNAS’sȱpilotsȱandȱflightȱ

attendantsȱ–ȱhasȱconvincinglyȱshownȱthatȱNASȱhasȱengagedȱinȱaȱsystematicȱeffortȱinȱtheȱ
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lastȱfewȱyearsȱtoȱdiscourageȱunionizationȱandȱthisȱeffortȱhasȱresultedȱinȱtheȱportionȱofȱ

NASȱemployeesȱwhoȱareȱunionizedȱdroppingȱfromȱnearlyȱ96ȱpercentȱtoȱunderȱ50ȱ

percent.ȱȱPARATȱAnswerȱatȱ5ȱ&ȱAppendixȱ2.ȱȱAnd,ȱofȱcourse,ȱnoȱNLH/NAIȱaircrewȱareȱ

representedȱbyȱunions:ȱȱtheȱemploymentȱrelationshipȱisȱsetȱupȱinȱaȱwayȱtoȱprecludeȱthatȱ

result.ȱȱFinally,ȱtheȱEuropeanȱdelegationȱdidȱnotȱ“recognize”ȱthatȱNASȱhadȱ“noȱtraditionȱ

ofȱdiscouragingȱunionization.”ȱȱTheȱdelegationȱmerelyȱpassedȱonȱinformationȱthatȱNASȱ

hadȱprovidedȱit.ȱȱItȱturnsȱoutȱthatȱtheȱinformationȱwasȱmisleadingȱor,ȱmoreȱaccurately,ȱ

incorrect.ȱ

ȱ NAI’sȱclaimsȱthatȱitȱ“appliesȱtheȱlawȱofȱtheȱcountryȱwhereȱanȱemployeeȱisȱhiredȱ

andȱbasedȱtoȱthatȱperson’sȱemploymentȱrelationshipȱtoȱtheȱcompany,”ȱNAIȱCommentsȱ

atȱ7Ȭ8,ȱandȱthatȱitȱrecruitsȱpilotsȱandȱflightȱattendantsȱ“inȱtheȱlocalȱmarketsȱwhereȱtheyȱ

areȱbased,”ȱid.ȱatȱ6,ȱareȱalsoȱproblematic.ȱȱTheseȱstatementsȱraiseȱmoreȱquestionsȱratherȱ

thanȱprovideȱanswersȱandȱhighlightȱtheȱproblemsȱwithȱtheȱNorwegianȱGroupȱbusinessȱ

model.ȱȱInȱwhichȱ“country”ȱareȱtheȱpilotsȱ“hiredȱandȱbased?”ȱȱIsȱitȱtheȱlawȱofȱone,ȱtwo,ȱ

orȱevenȱmoreȱcountriesȱthatȱappliesȱtoȱtheȱemploymentȱrelationships?ȱȱTheȱlongȬhaulȱ

pilotsȱmustȱallȱholdȱEASAȱlicensesȱandȱEuropeanȱpassports.ȱȱAnswerȱofȱECAȱtoȱNAIȱ

Applicationȱatȱ5ȱ&ȱattachedȱNLH/NAIȱrecruitmentȱadvertisement.ȱȱSoȱtheyȱareȱrecruitedȱ

andȱmaybeȱevenȱ“hired”ȱinȱoneȱorȱmoreȱEuropeanȱcountries.ȱȱButȱtheirȱemploymentȱ

contractsȱareȱwithȱaȱSingaporeȱemploymentȱcompanyȱandȱtheȱcontractsȱareȱgovernedȱbyȱ

Singaporeȱlaw.ȱȱSo,ȱareȱtheyȱ“hired”ȱthere?ȱȱBasingȱisȱanotherȱmatter,ȱandȱitȱcertainlyȱ
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appearsȱthatȱwhereverȱNLH/NAIȱpilotsȱmightȱbeȱhired,ȱtheyȱareȱnot,ȱunlessȱbyȱ

happenstance,ȱbasedȱthere.ȱȱAccordingȱtoȱtheȱrecruitmentȱadvertisementȱtheȱpilotsȱwillȱ

beȱbasedȱnotȱinȱEurope,ȱnotȱinȱSingaporeȱ(where,ȱincidentally,ȱnoneȱofȱtheȱNorwegianȱ

Groupȱevenȱoffersȱairȱservice),ȱbutȱinȱThailand.ȱȱId.ȱȱSimilarly,ȱtheȱNLH/NAIȱpilotsȱareȱ

notȱrecruitedȱinȱtheȱlocalȱmarketsȱwhereȱtheyȱwillȱbeȱbasedȱasȱtheyȱareȱrecruitedȱinȱ

Europe,ȱnotȱinȱThailand.ȱȱSoȱthereȱisȱnoȱ“country”ȱwhereȱaȱpilotȱisȱ“hiredȱandȱbased.”ȱȱ

Soȱwhichȱcountry’sȱ(orȱcountries’)ȱlawsȱapplyȱtoȱaȱpilot’sȱrelationshipȱwithȱtheȱ

company?ȱȱAndȱifȱitȱisȱmoreȱthanȱoneȱcountry’sȱlaws,ȱtoȱwhichȱaspectȱofȱtheȱ

employmentȱrelationshipȱdoesȱeachȱcountry’sȱlawȱapply?ȱȱUnlessȱDOTȱdoesȱnotȱgrantȱ

NAI’sȱapplicationȱatȱthisȱjunctureȱ–ȱwhichȱitȱshouldȱnotȱ–ȱtheȱDepartmentȱshouldȱfindȱ

outȱtheȱanswersȱtoȱtheseȱquestionsȱbeforeȱitȱmakesȱaȱfinalȱdeterminationȱonȱtheȱ

application.ȱȱSeeȱattachedȱRequestȱforȱInformationȱandȱDocuments.ȱ

ȱ
4.ȱ NAIȱDOESȱNOTȱSATISFYȱALLȱTHEȱAPPLICABLEȱREQUIREMENTSȱFORȱ

RECEIVINGȱAȱFOREIGNȱAIRȱCARRIERȱPERMIT.ȱ
ȱ
ȱ NAIȱsuggestsȱthatȱitȱhasȱsatisfiedȱallȱtheȱapplicableȱrequirementsȱtoȱreceiveȱaȱ

foreignȱairȱcarrierȱpermitȱthatȱitsȱapplicationȱisȱconsistentȱwithȱprecedentȱandȱthatȱDOTȱ

shouldȱ“nowȱpromptlyȱgrant”ȱitsȱpermit.ȱȱNAIȱCommentsȱatȱ3,ȱ9.ȱȱButȱtheȱveryȱauthorityȱ

NAIȱcitesȱinȱsupportȱofȱtheseȱargumentsȱshowsȱthatȱwhereȱitȱisȱappropriateȱ–ȱasȱtheȱ

recordȱinȱthisȱproceedingȱamplyȱshowsȱitȱisȱ–ȱDOTȱisȱrequiredȱtoȱtakeȱaȱcloseȱlookȱtoȱ

determineȱwhetherȱtheȱgrantȱofȱaȱparticularȱpermitȱisȱinȱtheȱpublicȱinterest.ȱȱȱ
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Thus,ȱNAIȱcitesȱ(1)ȱaȱHouseȱreportȱthatȱsaysȱthatȱ“[i]nȱmostȱofȱtheseȱcases,ȱthereȱ

areȱnoȱsubstantialȱissues,”ȱandȱsoȱaȱgrantȱofȱauthorityȱisȱinȱtheȱpublicȱinterestȱinȱthoseȱ

cases,ȱNAIȱCommentsȱatȱ9;ȱ(2)ȱArticleȱ4ȱofȱtheȱATAȱwhichȱrefersȱtoȱtheȱ“‘conditionsȱ.ȱ.ȱ.ȱ

normallyȱappliedȱtoȱtheȱoperationȱofȱinternationalȱairȱtransportation,’”ȱid.ȱatȱ10;ȱandȱ

(3)ȱArticleȱ6ȱbisȱofȱtheȱATAȱwhichȱstatesȱthatȱaȱPartyȱwillȱnotȱlookȱintoȱanȱapplicant’sȱ

fitnessȱandȱownershipȱunlessȱtheȱPartyȱhasȱ“aȱspecificȱreasonȱforȱconcernȱ.ȱ.ȱ.ȱthatȱtheȱ

conditionsȱprescribedȱinȱArticleȱ4ȱ.ȱ.ȱ.ȱhaveȱnotȱbeenȱmet,”ȱid.ȱȱAsȱALPAȱandȱECAȱhaveȱ

shown,ȱNAI’sȱapplicationȱisȱnotȱ“mostȱcases,”ȱthatȱtheȱNorwegianȱGroupȱbusinessȱ

modelȱprovidesȱaȱ“specificȱreasonȱforȱconcern,”ȱandȱthatȱ“theȱlawsȱandȱregulationsȱ

normallyȱapplied”ȱcontainȱaȱpublicȱinterestȱtestȱthatȱdictatesȱthatȱNAI’sȱapplicationȱ

shouldȱnotȱbeȱgranted.ȱȱȱ

ȱ WhileȱtheȱATAȱestablishedȱaȱrecognitionȱproceedingȱforȱfitnessȱdeterminations,ȱ

fitnessȱisȱonlyȱoneȱcriterionȱanȱapplicantȱmustȱmeet.ȱȱConsistencyȱwithȱtheȱpublicȱ

interestȱisȱanother,ȱasȱisȱconsistencyȱwithȱtheȱATA,ȱandȱthereȱisȱnoȱmutualȱrecognitionȱ

procedureȱforȱtheseȱdeterminations.ȱȱȱȱ

ȱ AsȱforȱNAI’sȱassertionȱthatȱtheȱapplicationȱisȱconsistentȱwithȱprecedent,ȱtheȱ

responseȱisȱsimple:ȱȱThereȱisȱnoȱprecedentȱforȱNAI’sȱapplication.ȱȱThisȱisȱtheȱfirstȱtimeȱ

DOTȱhasȱbeenȱpresentedȱwithȱclearȱevidenceȱofȱanȱapplicantȱwhoseȱbusinessȱplan,ȱifȱ

allowedȱtoȱproceed,ȱwouldȱundermineȱtheȱprinciplesȱofȱArticleȱ17ȱbisȱofȱtheȱATA.ȱȱ

ȱ
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5.ȱ THEȱLABORȱPARTIESȱDOȱNOTȱCONTENDȱTHATȱTHEȱATAȱCREATEDȱ
NEWȱLABORȱSTANDARDS;ȱRATHERȱARTICLEȱ17ȱBISȱWASȱDESIGNEDȱ
TOȱDETERȱANDȱPREVENTȱTHEȱUSEȱOFȱOPPORTUNITIESȱMADEȱ
AVAILABLEȱBYȱTHEȱAGREEMENTȱTOȱUNDERMINEȱTHEȱPARTIES’ȱ
EXISTINGȱLABORȱSTANDARDSȱANDȱLABORȬRELATEDȱPRINCIPLES.ȱ

ȱ
ȱ NAIȱarguesȱthatȱArticleȱ17ȱbisȱ“doesȱnotȱcreateȱnewȱlaborȱstandardsȱorȱoverrideȱ

theȱexistingȱlaws,ȱregulations,ȱandȱpracticesȱofȱeitherȱtheȱEUȱandȱitsȱMemberȱStatesȱorȱ

theȱU.S.ȱthatȱaddressȱairlineȱemploymentȱandȱlaborȱissues.”ȱȱNAIȱCommentsȱatȱ8.ȱȱ

ALPAȱandȱECAȱdoȱnotȱcontendȱthatȱitȱdoes.ȱȱȱ

ȱ Rather,ȱweȱcontendȱthatȱArticleȱ17ȱbisȱisȱintendedȱtoȱdoȱisȱjustȱwhatȱitȱsaysȱ–ȱtoȱ

deterȱandȱpreventȱtheȱuseȱofȱopportunitiesȱmadeȱavailableȱbyȱvirtueȱofȱtheȱATAȱtoȱ

undermineȱtheȱexistingȱlaws,ȱregulationsȱandȱpracticesȱofȱtheȱPartiesȱȱthatȱaddressȱlaborȱ

andȱemploymentȱlaw.ȱȱȱ

ȱ TheȱnegotiatingȱhistoryȱofȱArticleȱ17ȱbisȱisȱsetȱforthȱinȱALPA’sȱAnswer.ȱȱALPAȱ

Answerȱatȱ7Ȭ13ȱ&ȱExs.ȱ16Ȭ24.ȱȱThisȱhistoryȱisȱsupplementedȱandȱfullyȱcorroboratedȱbyȱ

theȱDeclarationȱofȱMartinȱChalkȱ(“ChalkȱDec.”)ȱ(Attachmentȱ2ȱhereto),ȱtheȱPresidentȱofȱ

theȱEuropeanȱCockpitȱAssociationȱfromȱ2005ȱtoȱ2011,ȱaȱperiodȱthatȱcoversȱtheȱtimeȱinȱ

whichȱtheȱlaborȱconcernsȱaddressedȱbyȱArticleȱ17ȱbisȱwereȱconsideredȱatȱlengthȱbyȱtheȱ

EUȱandȱU.S.ȱȱȱ

ȱ TheȱECAȱwasȱaȱstakeholderȱthatȱparticipatedȱasȱaȱmemberȱofȱtheȱEUȱdelegationȱ

atȱeveryȱnegotiatingȱsessionȱandȱeveryȱJointȱCommitteeȱmeetingȱduringȱthatȱtimeȱperiodȱ
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andȱMr.ȱChalkȱeitherȱparticipatedȱpersonallyȱorȱoversawȱECA’sȱparticipationȱinȱ

meetings.ȱȱHeȱdemonstratesȱthat:ȱ

(1)ȱ Theȱeliminationȱofȱtheȱnationalityȱclauseȱandȱtheȱ“Europeanȱcarrierȱ
concept”ȱraisedȱaȱ“questionȱofȱmajorȱimportanceȱforȱairlineȱworkersȱbothȱinȱtheȱ
EUȱandȱtheȱU.S.”ȱbecauseȱtheȱ“EUȱhadȱnoȱEUȬwideȱlawȱthatȱgovernsȱcriticalȱ
aspectsȱofȱtheȱemploymentȱrelationshipȱforȱairlineȱworkers.”ȱȱChalkȱDec.ȱ¶ȱ5.ȱȱȱ
ȱ
(2)ȱ OfȱparticularȱconcernȱtoȱEUȱandȱU.S.ȱairlineȱworkersȱwasȱthatȱtheȱEUȱhadȱ
noȱEUȬwideȱlawȱthatȱgovernedȱtheȱselectionȱofȱemployeeȱrepresentativesȱorȱtheȱ
negotiationȱandȱenforcementȱofȱcollectiveȱbargainingȱagreements.ȱȱTheseȱmattersȱ
were,ȱinstead,ȱleftȱtoȱtheȱnationalȱlawsȱofȱtheȱMemberȱStates.ȱȱId.ȱ¶¶ȱ5,ȱ6.ȱ
ȱ
(3)ȱ Theȱlaborȱrepresentativesȱtoȱtheȱnegotiationsȱwereȱconcernedȱthatȱthisȱ
fragmentedȱlegalȱstructureȱcouldȱleadȱtoȱ“forumȱshopping”ȱbyȱEuropeanȱairlinesȱ
toȱtakeȱadvantageȱofȱmoreȱfavorableȱlaborȱstandardsȱinȱanotherȱMemberȱState.ȱȱ
Id.ȱ¶ȱ13.ȱȱȱ
ȱ
(4)ȱ TheȱEUȬwideȱlawsȱ“wereȱperceivedȱasȱpartȱofȱtheȱproblemȱbecauseȱtheyȱ
wereȱcomplex,ȱvague,ȱandȱdifficultȱtoȱapply,ȱandȱservedȱtoȱencourage,ȱratherȱ
thanȱdiscourage,”ȱtheȱproblemȱthatȱtheȱlaborȱpartiesȱsoughtȱtoȱaddress.ȱȱId.ȱ¶ȱ13.ȱȱ
ȱ
(5)ȱ TheȱEUȱexaminedȱtheȱfragmentation/forumȱshoppingȱissuesȱclosely,ȱbothȱ
inȱtwoȱspecialȱ“laborȱforms”ȱandȱinȱanȱanalysisȱundertakenȱbyȱaȱspeciallyȱ
appointedȱexpert.ȱȱId.ȱ¶ȱ14.ȱȱȱ
ȱ
(6)ȱ Inȱorderȱtoȱbeȱresponsiveȱtoȱtheȱfragmentation/forumȱshoppingȱconcern,ȱ
theȱEUȱproposedȱincludingȱaȱprovisionȱinȱtheȱATAȱthatȱaddressedȱthisȱissue.ȱȱTheȱ
EUȱproposal,ȱafterȱratificationȱatȱtheȱnegotiatingȱtable,ȱeventuallyȱbecameȱ
Articleȱ17ȱbisȱofȱtheȱAgreement:ȱȱaȱ“succinctȱbutȱflexibleȱprovisionȱthatȱwasȱ
designedȱtoȱaddressȱtheȱforumȱshoppingȱconcern.”ȱȱId.ȱ¶ȱ15.ȱ
ȱ

ȱ (7)ȱ Articleȱ17ȱbisȱ“has,ȱandȱhad,ȱnoȱotherȱfunctionȱthanȱtoȱpreventȱanȱairlineȱ
usingȱtheirȱpreferredȱlaborȱregulationsȱinȱoneȱcountryȱfromȱunderminingȱtheȱ
laborȱrightsȱinȱanother.”ȱȱId.ȱ
ȱ

ȱ Mr.ȱChalkȱconcludesȱwithȱaȱquestion:ȱȱIfȱArticleȱ17ȱbisȱisȱnotȱclearlyȱdesignedȱtoȱ

preventȱforumȱshopping,ȱwhatȱisȱitȱintendedȱtoȱprevent?ȱȱȱ
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ȱ Inȱshort,ȱweȱareȱaskingȱtoȱhaveȱtheȱAgreementȱinterpretedȱinȱaccordȱwithȱitsȱplainȱ

meaningȱandȱintent.ȱȱȱ

WeȱwouldȱencourageȱtheȱEuropeanȱCommission,ȱNorwayȱandȱIrelandȱtoȱ

reconsiderȱtheirȱviewsȱinȱlightȱofȱthisȱnegotiatingȱhistoryȱandȱinȱviewȱofȱtheȱfactȱthatȱ

manyȱcomponentsȱofȱtheȱNorwegianȱGroup’sȱ“story”ȱthatȱtheȱEuropeanȱdelegationȱ

deliveredȱonȱitsȱbehalfȱareȱincomplete,ȱmisleadingȱand/orȱfalse.ȱȱȱ

ȱ
6.ȱ THEȱPARTIESȱSUPPORTINGȱNAI’SȱAPPLICATIONȱDOȱNOTȱADDRESSȱ

THEȱCOREȱCONCERNSȱOFȱALPAȱANDȱECA.ȱ
ȱ
ȱ TheȱsupportingȱthirdȬpartiesȱtoȱNAI’sȱapplicationȱ(CityȱofȱOrlando,ȱVisitȱ

Orlando,ȱOrlandoȱAirport,ȱOrangeȱCounty,ȱFlorida;ȱBrowardȱCountyȱAviationȱ

Department;ȱWashingtonȱAirportsȱTaskȱForce:ȱPortȱofȱOakland;ȱTravelȱTechnologyȱ

Association;ȱIrishȱMinisterȱofȱTransport;ȱNorway’sȱTransportȱMinistry;ȱtheȱEuropeanȱ

LowȱFareȱAirlineȱAssociationȱFederalȱExpressȱCorp.)ȱdoȱnotȱaddress,ȱtheȱfundamentalȱ

laborȱconcernsȱatȱtheȱcoreȱofȱtheȱLaborȱParties’ȱopposition.ȱ

ȱ Oneȱnaturallyȱexpectsȱtheȱairports,ȱtheirȱcommunities,ȱandȱtravelȱindustryȱ

groupsȱtoȱfavorȱnewȱserviceȱbecauseȱtheseȱservicedȱareȱperceivedȱtoȱbenefitȱthem.ȱȱButȱ

noneȱofȱtheseȱpartiesȱhaveȱaddressedȱtheȱunderminingȱofȱlaborȱstandardsȱthatȱtheȱ

NorwegianȱGroup’sȱbusinessȱplanȱwouldȱbring.ȱȱMoreover,ȱnoneȱhasȱaddressedȱtheȱfactȱ

thatȱimplementationȱofȱNorwegian’sȱbusinessȱplanȱwouldȱputȱU.S.ȱcarriersȱsuchȱUnited,ȱ

Delta,ȱandȱAmericanȱandȱtheirȱemployeesȱatȱaȱcompetitiveȱdisadvantage.ȱȱTheȱLaborȱ
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PartiesȱhaveȱnotȱopposedȱtheȱmanyȱapplicationsȱofȱEUȱcarriersȱforȱnewȱauthorityȱwhichȱ

theȱATAȱhasȱmadeȱpossibleȱbutȱweȱareȱconfrontedȱhereȱwithȱaȱbusinessȱmodelȱthatȱtheȱ

Agreementȱwasȱdesignedȱtoȱdeter.ȱȱTheȱDepartmentȱshouldȱviewȱtheseȱexpressionsȱofȱ

supportȱtoȱbeȱinapposite.ȱ

ȱ Similarly,ȱtheȱIrishȱandȱNorwegianȱtransportȱministriesȱdoȱnotȱmeaningfullyȱ

addressȱtheȱLaborȱParties’ȱlaborȱconcerns.ȱȱInȱhisȱletter,ȱtheȱNorwegianȱTransportȱ

Ministerȱmakesȱaȱpassingȱreferenceȱtoȱtheȱlaborȱarticleȱandȱsuggestsȱthatȱwhateverȱtheȱ

LaborȱParties’ȱconcernsȱmayȱbeȱtheyȱcanȱbeȱhandledȱafterȱNAI’sȱapplicationȱisȱ

approved.ȱȱThisȱpositionȱseemsȱatȱoddsȱwithȱtheȱMinister’sȱletterȱtoȱtheȱEuropeanȱ

CommissionȱdiscussingȱtheȱlaborȱfragmentationȱchallengesȱconfrontingȱtheȱEUȱandȱitsȱ

MemberȱStates.ȱȱALPAȱAnswerȱAttachmentȱ2ȱ(KetilȱSolvikȬOlsenȱletterȱtoȱSiimȱKallas)ȱ

ALPAȱAnswerȱtoȱDOTȱNoticeȱatȱ13).ȱȱTheȱconcernsȱsetȱoutȱthereȱwouldȱseemȱtoȱbeȱ

argumentsȱthatȱwouldȱsupportȱaddressingȱtheȱchallengesȱbefore,ȱratherȱthanȱafter,ȱtheȱ

NorwegianȱGroupȱmodelȱisȱplacedȱinȱoperationȱinȱtheȱtransȬAtlanticȱmarket.ȱȱȱ

ȱ TheȱIrishȱletterȱisȱdevotedȱinȱlargeȱmeasureȱtoȱdiscussingȱtheȱIrishȱauthorities’ȱ

safetyȱrecord.ȱȱTheȱLaborȱParties’ȱrecognizeȱtheȱIAA’sȱrecordȱofȱcompetenceȱwithȱ

respectȱtoȱaviationȱoversightȱandȱhaveȱnotȱraisedȱsafetyȱoversightȱissuesȱinȱthisȱ

proceeding.ȱȱ

ȱ TheȱEuropeanȱLowȱFareȱAirlineȱAssociationȱ(“ELFAA”)ȱcountsȱNAI’sȱparent,ȱ

NorwegianȱAirȱShuttle,ȱasȱaȱmember.ȱȱSeeȱhttp://www.elfaa.com/members.htm,ȱlastȱ
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visitedȱFeb.ȱ21,ȱ2014.ȱȱItȱdismissesȱtheȱconcernsȱofȱtheȱopponentsȱofȱNAI’sȱapplicationȱasȱ

“defensive,ȱprotectionistȱconcerns”ȱwhichȱareȱoutweighedȱbyȱaȱ“desperate[]ȱneedȱ[for]ȱ

theȱavailabilityȱofȱlowȱfares,”ȱELFAAȱletterȱatȱ3,ȱbutȱprovidesȱnoȱlegitimateȱreasonȱforȱ

sweepingȱArticleȱ17ȱbisȱaside.ȱ

ȱ Finally,ȱwithȱrespectȱtoȱtheȱfilingȱbyȱFederalȱExpressȱCorporation,ȱALPAȱ

understands,ȱandȱisȱsympatheticȱto,ȱtheȱfactȱthatȱFedEx’sȱinternationalȱbusinessȱisȱbuiltȱ

uponȱtheȱexistenceȱofȱliberalȱtrafficȱrightsȱforȱcargoȱasȱembodiedȱinȱOpenȱSkiesȱ

agreementsȱgenerally.ȱȱButȱtheȱPartiesȱtoȱtheȱATAȱexpressedȱtheirȱintentȱthatȱtheȱ

opportunitiesȱmadeȱavailableȱinȱtheȱAgreementȱareȱnotȱtoȱbeȱusedȱinȱaȱparticularȱway.ȱȱ

NAI’sȱbusinessȱplanȱisȱuniqueȱandȱunprecedented.ȱȱDenialȱofȱitsȱapplicationȱshouldȱnotȱ

affectȱlegitimateȱexpectationsȱofȱotherȱcarriersȱunderȱtheȱATAȱorȱotherȱairȱserviceȱ

agreements.ȱȱȱ

ȱ
CONCLUSIONȱ

ȱ Weȱrecognizeȱthatȱfareȱcompetitionȱcanȱbeȱaȱgoodȱthing,ȱsoȱlongȱasȱitȱisȱcarriedȱ

outȱinȱaccordanceȱwithȱlaw.ȱȱButȱasȱshownȱinȱtheȱLaborȱParties’ȱfilingsȱthroughoutȱthisȱ

proceeding,ȱtheȱNorwegianȱGroup’sȱserviceȱproposalȱisȱstarklyȱatȱoddsȱwithȱtheȱU.S.ȬEUȱ

AirȱTransportȱAgreement.ȱȱȱ

TheȱCEOȱofȱNAS,ȱBjornȱKjos,ȱwasȱrecentlyȱquotedȱtoutingȱtheȱbenefitsȱofȱlowȬcostȱ

serviceȱversesȱtheȱpotentialȱadverseȱeffectȱonȱtheȱqualityȱandȱquantityȱofȱairlineȱjobsȱ

saying,ȱ“IfȱIȱwasȱaȱpolitician,ȱIȱwouldn’tȱgiveȱaȱshitȱaboutȱtheȱairlineȱside.”ȱȱGwynȱ
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Topham,ȱHowȱareȱNorwegianȱAirȱShuttle’sȱlowȬcostȱUSȱflightsȱfinanciallyȱpossible?,ȱTheȱ

Guardian,ȱFeb.ȱ4,ȱ2014,ȱatȱ3.5ȱȱȱ

DOTȱshouldȱnotȱacceptȱMr.ȱKjos’sȱinvitation.ȱȱSuchȱanȱapproachȱisȱplainlyȱ

unacceptable.ȱ

ȱ DOTȱshouldȱnotifyȱtheȱaeronauticalȱauthoritiesȱofȱIrelandȱthatȱtheȱconditionsȱ

prescribedȱinȱArticleȱ4ȱofȱtheȱATAȱforȱtheȱgrantȱofȱappropriateȱauthorizationsȱhaveȱnotȱ

beenȱmetȱandȱthatȱDOTȱintendsȱtoȱdenyȱtheȱapplication.ȱȱFurther,ȱshouldȱtheȱEUȱorȱaȱ

MemberȱStateȱseekȱconsultationsȱunderȱArticleȱ6ȱofȱtheȱATA,ȱDOTȱshouldȱrequireȱtheȱ

NorwegianȱGroupȱtoȱrespondȱtoȱtheȱattachedȱRequestȱforȱInformationȱandȱDocuments.ȱȱ

Inȱaddition,ȱDOTȱshouldȱbeȱpreparedȱtoȱaskȱtheȱEuropeanȱCommission,ȱNorwayȱandȱ

IrelandȱtoȱrespondȱtoȱtheȱinformationȱrequestsȱsetȱforthȱinȱALPA’sȱAnswerȱtoȱDOT’sȱ

Notice.ȱȱȱ

Respectfullyȱsubmitted,ȱ
ȱ
[signaturesȱonȱfollowingȱpage]ȱ

�

ȱ ȱ
ȱ
________________________________ȱ
JonathanȱA.ȱCohenȱ
RussellȱBaileyȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
5ȱThisȱdocumentȱisȱavailableȱatȱ
http://www.theguardian.com/business/2014/feb/04/norwegianȬairȬshuttleȬlowȬcostȬ
gatwickȬbjornȬkos.ȱ
ȱ
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DavidȱM.ȱSemanchikȱ
AirȱLineȱPilotsȱAssociationȱ
1625ȱMassachusettsȱAvenueȱNWȱ
Washington,ȱDCȱ20036ȱ
Phone:ȱȱ202Ȭ797Ȭ4086ȱ
Fax:ȱȱ202Ȭ797Ȭ4014ȱ
Email:ȱȱJonathan.Cohen@alpa.orgȱ
Email:ȱȱRussell.Bailey@alpa.orgȱ
ȱ
CounselȱforȱAirȱLineȱPilotsȱAssociationȱ
ȱ

ȱ /s/ȱEdwardȱWytkindȱ ȱ ȱ
EdwardȱWytkind,ȱPresidentȱ
TransportationȱTradesȱDepartment,ȱ
ȱȱAFLȬCIOȱ
815ȱ–ȱ16thȱStreetȱNWȱ
Washington,ȱDCȱ20006ȱ
Phone:ȱȱ202Ȭ628Ȭ9262ȱ
Fax:ȱȱ202Ȭ628Ȭ0391ȱ
Email:ȱȱedw@ttd.orgȱ
ȱ

ȱ

ȱ

ȱ

ȱ

ȱ

Februaryȱ21,ȱ2014ȱ

/s/ȱPhilipȱvonȱSchöppenthauȱ ȱ ȱ
PhilipȱvonȱSchöppenthau,ȱ
ȱȱSecretaryȱGeneralȱ
EuropeanȱCockpitȱAssociationȱ
RueȱduȱCommerceȱ20Ȭ22ȱ
BȬ1000ȱBrusselsȱ
Belgiumȱ
Phone:ȱȱ32Ȭ2Ȭ705Ȭ3293ȱ
Fax:ȱȱ32Ȭ2Ȭ705Ȭ0877ȱ
Email:ȱȱpvs@eurocockpit.beȱ

ȱ
CERTIFICATEȱOFȱSERVICEȱ

ȱ
ȱ IȱcertifyȱthatȱIȱhave,ȱonȱthisȱ21stȱdayȱofȱFebruary,ȱ2014,ȱservedȱtheȱforegoingȱJointȱ

ReplyȱofȱAirȱLineȱPilotsȱAssociation,ȱTransportationȱTradesȱDepartment,ȱAFLȬCIO,ȱandȱ
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theȱEuropeanȱCockpitȱAssociationȱandȱtoȱCommentsȱonȱDOT’sȱJanuaryȱ30ȱNoticeȱbyȱ

causingȱaȱcopyȱtoȱbeȱsentȱbyȱelectronicȱmailȱtoȱtheȱaddressesȱidentifiedȱbelow:ȱȱ

romanow@pillsburylaw.comȱ
peter.nelson@pillsburylaw.comȱ
steve.morrissey@united.comȱ
dan.weiss@united.comȱ
sascha.vanderbellen@delta.comȱ
howard.kass@usairways.comȱ
robert.wirick@aa.comȱ
francis.heil@aa.comȱ
michael.whitaker@faa.govȱ
jesse.elliot@faa.govȱ
douglas.schwab@faa.govȱ
nicholas.tsokris@faa.govȱ
john.allen@faa.govȱ
urskr@state.govȱ
westphalkl@state.govȱ
leo@washingtonairports.comȱ
sschembs@cwaȬunion.orgȱ
john.hanlon@elfaa.comȱ
dberg@airlines.orgȱ
ȱ

jcasey@airlines.orgȱ
kglatz@airlines.orgȱ
clytle@portoakland.comȱ
kgeorge@broward.orgȱ
mrichardson@swapa.orgȱ
ejames@jamhoff.comȱ
eugene.alford@trade.govȱ
matthew.baldwin@ec.europa.euȱ
felix.leinemann@eeas.europa.euȱ
david.batchelor@sesarju.euȱ
ottar.ostnes@sd.dep.noȱ
paul.gretch@dot.govȱ
robert.finamore@dot.govȱ
nssparks@fedex.comȱ
dpdean@jamhoff.comȱ
vegard.einan@parat.comȱ
thore.selstad.halvorsen@parat.comȱ
minister@dttas.ieȱ
ȱ

ȱ

ȱ

ȱ ȱ ȱ ȱ ȱ ȱ ȱ
ȱ ȱ RussellȱBaileyȱ

ȱ
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ATTACHMENTȱ1ȱ



REQUESTȱFORȱINFORMATIONȱANDȱDOCUMENTSȱ
ȱ

GeneralȱInstructionsȱ
ȱ
1.ȱ Theȱfollowingȱdefinitionsȱofȱtermsȱusedȱinȱthisȱrequestȱapply:ȱ
ȱ
ȱ A.ȱ “Documents”ȱisȱusedȱinȱtheȱbroadestȱsenseȱandȱincludes,ȱbutȱisȱnotȱlimitedȱ
to,ȱallȱwriting,ȱcommunications,ȱdrawing,ȱgraphs,ȱcharts,ȱrecords,ȱaudioȱandȱvisualȱ
recordings,ȱandȱallȱwritten,ȱprinted,ȱtyped,ȱelectronic,ȱcomputerizedȱorȱgraphicȱmatterȱ
orȱotherȱtangibleȱthings,ȱofȱeveryȱkindȱandȱdescription,ȱhoweverȱproducedȱorȱ
reproduced,ȱwhetherȱdraftȱorȱfinal,ȱoriginalȱorȱreproductive,ȱsignedȱorȱunsigned,ȱinȱtheȱ
possession,ȱcustody,ȱorȱcontrolȱofȱNorwegianȱAirȱShuttleȱAS,ȱNorwegianȱLongȱHaulȱASȱ
and/orȱNorwegianȱAirȱInternationalȱLimitedȱorȱtheirȱrespectiveȱofficers,ȱagents,ȱ
employees,ȱmembers,ȱpartners,ȱattorneys,ȱexperts,ȱconsultants,ȱparticipants,ȱ
stakeholders,ȱotherȱrepresentatives,ȱandȱanyȱotherȱpersonȱactingȱonȱbehalfȱofȱit.ȱȱȱ
ȱ
ȱ B.ȱ “Concerning”ȱmeansȱthatȱwhichȱrefersȱto,ȱmentions,ȱrelatesȱto,ȱreflects,ȱ
contains,ȱembodies,ȱsummarizes,ȱdescribes,ȱdiscusses,ȱrespondsȱto,ȱhasȱbeenȱmadeȱ
availableȱto,ȱcommentsȱuponȱorȱinȱanyȱmannerȱpertainsȱtoȱtheȱsubjectȱmatterȱofȱtheȱ
requestȱinȱwholeȱorȱinȱpart.ȱ
ȱ
ȱ C.ȱ “And”ȱandȱ“or”ȱmeanȱ“and/or”ȱandȱ“any”ȱandȱ“all”ȱmeanȱ“anyȱandȱall.”ȱȱ
“Including”ȱmeansȱ“includingȱbutȱnotȱlimitedȱto.”ȱȱȱ
ȱ
ȱ D.ȱ Termsȱinȱtheȱsingularȱincludeȱtheȱpluralȱandȱtermsȱinȱtheȱpluralȱincludeȱ
theȱsingular.ȱȱTheȱpresentȱtenseȱincludesȱtheȱpastȱandȱfutureȱtenses.ȱȱȱ
ȱ
ȱ E.ȱ “NorwegianȱGroup”ȱrefersȱtoȱNorwegianȱAirȱShuttleȱAS,ȱNorwegianȱ
LongȱHaulȱAS,ȱNorwegianȱAirȱInternationalȱLimitedȱand/orȱanyȱcorporateȱaffiliatesȱasȱ
wellȱasȱtheirȱofficers,ȱdirectors,ȱemployees,ȱagents,ȱmembers,ȱpartnersȱandȱotherȱnaturalȱ
personsȱorȱentitiesȱactingȱonȱbehalfȱofȱthem.ȱȱȱ
ȱ
ȱ F.ȱ “Pilots”ȱmeansȱairlineȱpilotsȱwhoȱareȱemployedȱdirectlyȱbyȱNorwegianȱ
GroupȱorȱemployedȱunderȱcontractsȱwithȱGlobalȱCrewȱAsiaȱPte.,ȱLimited,ȱorȱanotherȱ
crewȱleasingȱcompany,ȱforȱNorwegianȱGroupȱasȱtheȱclientȱtoȱoperateȱNorwegianȱGroupȱ
aircraft.ȱ
ȱ
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ȱ G.ȱ “Communication”ȱmeansȱanyȱoralȱorȱwrittenȱutterance,ȱnotation,ȱorȱ
statementȱofȱanyȱnatureȱbyȱandȱtoȱwhomeverȱmade,ȱincludingȱbutȱnotȱlimitedȱtoȱ
correspondence,ȱconversations,ȱagreements,ȱeȬmails,ȱfaxes,ȱandȱotherȱunderstandingsȱ
betweenȱorȱamongȱtwoȱorȱmoreȱpersons.ȱȱȱ
ȱ
ȱ G.ȱ “Application”ȱmeansȱtheȱpleadingȱcaptionedȱ“ApplicationȱofȱNorwegianȱ
AirȱInternationalȱLimitedȱforȱaȱForeignȱAirȱCarrierȱPermit”ȱinȱDocketȱOSTȬ2013Ȭ0204,ȱ
plusȱallȱofȱitsȱexhibits,ȱamendmentsȱandȱsupplements.ȱȱȱ
ȱ

DocumentsȱtoȱbeȱProvidedȱ
ȱ
ȱ 1.ȱ AllȱdocumentsȱconcerningȱtheȱdiscussionȱtoȱceaseȱhavingȱtheȱlongȬhaulȱ
operationsȱofȱtheȱNorwegianȱGroupȱperformedȱbyȱaȱNorwegianȱairȱcarrier.ȱȱȱ
ȱ
ȱ 2.ȱ AllȱdocumentsȱconcerningȱtheȱdecisionȱtoȱhaveȱtheȱlongȬhaulȱoperationsȱofȱ
theȱNorwegianȱGroupȱperformedȱbyȱanȱIrishȱairȱcarrier.ȱȱȱ
ȱ
ȱ 3.ȱ AllȱdocumentsȱconcerningȱtheȱdecisionȱtoȱhaveȱtheȱPilotsȱwhoȱworkȱ
aboardȱtheȱlongȬhaulȱflightsȱofȱtheȱNorwegianȱGroupȱbeȱcoveredȱbyȱanȱemploymentȱ
contractȱgovernedȱbyȱSingaporeȱlaw.ȱȱȱ
ȱ
ȱ 4.ȱ AllȱdocumentsȱconcerningȱtheȱdecisionȱtoȱhaveȱtheȱPilotsȱwhoȱworkȱonȱ
boardȱtheȱlongȬhaulȱflightsȱofȱtheȱNorwegianȱGroupȱbasedȱinȱThailand.ȱ
ȱ
ȱ 5.ȱ AllȱdocumentsȱconcerningȱtheȱschedulingȱofȱPilotsȱandȱprovisionȱofȱhotelȱ
andȱotherȱaccommodationsȱforȱPilotsȱinȱconnectionȱwithȱNorwegianȱGroup’sȱpurportedȱ
Bangkokȱ“base,”ȱandȱconcerningȱtheȱschedulingȱofȱPilotsȱandȱprovisionȱofȱhotelȱandȱ
otherȱaccommodationsȱforȱPilotsȱduringȱ“ExtendedȱOutstationȱLayovers”ȱinȱEurope.ȱȱ
ȱ
ȱ 6.ȱ AllȱdocumentsȱconcerningȱcommunicationsȱbetweenȱtheȱNorwegianȱ
GroupȱwithȱThailandȱauthoritiesȱaboutȱtheȱestablishmentȱofȱaȱPilotȱ“base,”ȱincludingȱ
theȱprovisionȱofȱThaiȱworkȱand/orȱresidenceȱpermitsȱforȱBangkokȬbasedȱPilots.ȱ
ȱ
ȱ 7.ȱ AllȱdocumentsȱconcerningȱwhetherȱNorway’sȱlawsȱwouldȱpermitȱtheȱ
operationȱofȱNorwegianȱGroupȱaircraftȱstaffedȱbyȱflightȱcrewȱemployedȱbyȱaȱSingaporeȱ
company.ȱ
ȱ
ȱ 8.ȱ Allȱdocumentsȱconcerningȱwhichȱcountries’ȱlawsȱapplyȱtoȱtheȱaspectsȱofȱ
theȱvariousȱemploymentȱrelationshipsȱbetweenȱtheȱPilotsȱwhoȱworkȱonȱboardȱtheȱlongȬ
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haulȱflightsȱofȱtheȱNorwegianȱGroup,ȱonȱtheȱoneȱpart,ȱandȱ1)ȱGlobalȱCrewȱAsiaȱPte.,ȱ
Limited,ȱandȱ2)ȱanyȱcorporateȱentityȱofȱtheȱNorwegianȱGroupȱonȱtheȱother.ȱ
ȱ
ȱ 9.ȱ Allȱdocumentsȱconcerningȱtheȱ“dollarizedȱaverageȱgrossȱcompensationȱ
payments”ȱthatȱtheȱEuropeanȱdelegationȱprovidedȱtoȱtheȱU.S.ȱdelegationȱatȱtheȱJanuaryȱ
8,ȱ2014ȱmeetingȱofȱtheȱU.S.ȬEUȱJointȱCommittee.ȱȱȱ
ȱ

Informationȱ
ȱ
ȱ Pleaseȱprovideȱaȱclearȱstatementȱofȱwhichȱcountries’ȱlawsȱapplyȱtoȱtheȱspecificȱ
aspectsȱofȱtheȱemploymentȱrelationshipȱbetweenȱtheȱpilotsȱwhoȱworkȱonȱboardȱtheȱ
aircraftȱinȱtheȱlongȬhaulȱoperationsȱofȱNorwegianȱGroup,ȱonȱtheȱoneȱpart,ȱandȱ(1)ȱGlobalȱ
CrewȱAsiaȱPte.,ȱLimited,ȱorȱ(2)ȱanyȱcorporateȱentityȱwithinȱtheȱNorwegianȱGroup,ȱonȱ
theȱother.ȱȱȱ
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Declaration of Martin Chalk

1. My name is Martin Chalk. I joined British Airways in 1988 after a short spell
with the Royal Air Force. I have flown regional turboprop, short-haul narrow
body and long-haul wide body aircraft including the Boeing 747-400 and
currently the Airbus A380. From 1993 I have been an elected representative
within the British Airline Pilots' Association, BALPA, serving at local, company,
negotiating board, national board and European levels.

2. From 2005 to 2011 I served as the President of the European Cockpit Association.
ECA is the regional body for professional pilots, representing over 38,000 pilots
in nearly 40 European Countries. It is responsible for all technical and political
representation of professional pilots' interests at the European Institutions.

3. During the negotiations that led to the EU-United States Air Transport
Agreement and the 2010 Protocol that amended that Agreement, ECA was a
designated labour representative on the European delegation. In common with
the United States, the European Commission draws expert advice when
negotiating air transport agreements from all parts of the aviation industry,
including labour. During the time I was President of ECA, I oversaw the
development of ECA's position on the various matters discussed by the Parties to
the negotiations, including, specifically, how the matters of concern to ECA and
other labour parties should be addressed in the Agreement. This task included
meeting or conferring frequently with the negotiators of various Parties to the
negotiations. In particular, I met or conferred frequently with the lead
negotiators for the European delegation - Mr. Daniel Calleja - and the Ll.S.
delegation - Mr. John Byerly. I also met and conferred with the representatives
of many of the Member State Parties to the negotiations.

4. Early on in the negotiations, the two sides agreed that, if an agreement was
reached, it would include the right of any airline of the European Union to serve
the United States from any point in Europe and would eliminate the "nationality
clauses" that were included in all the existing bilateral agreements between
European countries and the Ll.S. This represented a potentially significant
addition of rights for EU airlines because the existing bilateral agreements tied
the right to serve the Ll.S. to service from the home country of the EU airline and
the "nationality clauses" prevented the nationals of one EU Member State from
owning and controlling the airlines of another Member State. This idea of
eliminating the nationality clauses and allowing EU airlines to operate from any
point in Europe to any point in the Ll.S, was generally known as the "European

r'



carrier concept." It was crucial to allow the sort of consolidation in Europe from
which the U.S. industry had benefitted following deregulation in the late 1970s.

5. The proposal to eliminate the nationality clauses raised a question of major
importance for airline workers both in the EU and in the U.S. The EU had (and
still has) no EU wide-law that governs critical aspects of the employment
relationship for airline workers. In particular, there was no EU-wide law that
governed either the selection of an employee representative for a particular
category of airline employee (e.g., pilot or flight attendant), or the negotiation or
enforcement of collective agreements.

6. The lack of an EU law on these matters left them to the national laws of
individual Member States. Frequently (in fact, maybe in all cases), these national
laws did not apply beyond the territory of the individual Member State.

7. The Parties to the air services negotiations did not propose to change this
employment law framework. In other words, although an agreement might
create a "European carrier," it would leave in place the existing national
employment laws.

8. The labour representatives were concerned that this fragmented legal structure
could lead to "forum shopping" by European airlines to take advantage of more
favorable labour standards in another Member State. In particular, we were
concerned that the airline of one country might move its operations to another
country or might set up a subsidiary in another country to conduct some of the
parent company flight operations. We were concerned that an agreement could
set up a regulatory framework that would allow for "flags of convenience' such
as those that dominate the maritime sector. We raised these concerns repeatedly
with the negotiators.

9. The ATA was signed in June 2007. This quickly became known as the "Frist
Stage Agreement" because the Agreement stated the Parties' intent to enter into
negotiations to amend the Agreement.

10. In late 2007, almost immediately after the First Stage agreement was reached,
British Airways (BA) established a wholly-owned subsidiary in France. This
airline - the wryly named "Open Skies Airlines" - operated only from
continental Europe to the U.5. The British Airline Pilots' Association (BALPA)
sought to have its collective bargaining agreement with BA extended to the pilots
who were employed by Open Skies. BA refused this request and BALPA



threatened industrial action and eventually sued BA asking the court to find that
BA was required to negotiate with it over the terms and conditions of
employment for the Open Skies pilots.

11. BA responded to the suit by arguing that the "right of establishment" provision s
in European treaty law gave them the right to establish Open Skies Airlines in
France and that the operation was beyond the scope of British labour law and the
existing collective agreement between BA and BALPA. In light of previous case
law (Viking & Laval), BALPA withdrew its suit.

12. When in mid-2008 the U.S. and the European Parties began negotiations to
amend the ATA, the labour representatives - including ECA, ETF on the EU side,
and ALPA and the AFL-CIO on the Ll.S, side - strongly pressed the case that any
amendments must address the labour issues created by the First Stage ATA. The
history of those efforts is set out in the Answer of the ALPA in this proceeding.
We pointed expressly to Open Skies Airlines as an example of the type of
business operation that was of concern to us.

13. The labour representatives were concerned that the mobility of airline
operations could be used to undermine the labour standards in the national laws
of Member States through forum shopping. The labour representatives were not
concerned primarily about the possibility that forum shopping might undermine
EU laws. The EU laws were perceived as part of the problem because they were
complex, vague, difficult to apply, and seemed to encourage, rather than
discourage, the problem that the labour representatives sought to address.
These views were communicated by ECA to the EU negotiators on many
occasions.

14. As described in ALPA's answer to NAI's application, the European Commission
worked to explore labour's concerns. The Commission held two labour forums
to address the concerns, and appointed an expert - Mr. Claude Chene - to
examine the concerns in detail. The forum shopping! flag of convenience
concern was a central issue in both the labour forums and Mr. Chene's report.

15. In the report, one overriding problem was identified. The issues of negotiation
and enforcement of a collective labour agreement and the election of
representatives were excluded by current EU Treaties from being legislated for at
EU level. It therefore suggested palliative measures which might help alleviate
those concerns including the possibility of a preventative clause in the EU-U.s.
second stage agreement. Only a meaningful mechanism to address the forum



shopping concern would have been acceptable to labour on either side of the
Atlantic. The Commission put a proposal on the table that eventually became
Article 17 bis. This provision was a succinct but flexible provision that was
designed to address the forum shopping concern. Paragraphs 18 and 19 of the
Memorandum of Consultations that accompanied the 2010 Protocol amending
the ATA show that both the EU and the U.S. recognized that the issue which was
being addressed was the mobility/fragmentation issue posed by the first stage
ATA. (A copy of the MOC is attached.) As the Commission was seeking to
reduce the opposition of U.S. Labour to relaxation of U.S. ownership and control
of airlines legislation, a key EU negotiating target, this was designed to be both
meaningful and address directly the forum shopping concept. It has, and had, no
other function than to prevent an airline using their preferred labour regulations
in one country from undermining the labour rights in another.

16. The British Airways OpenSkies Airline example was often quoted as the
challenge which needed addressing. The NAI example is worse, in that it exports
the jobs not just to a more management friendly EU State, but to a new
employment model in another part of the world altogether. If Article 17 bis is not
clearly designed to prevent such a construction for employment; what sort of
arrangement is it designed to prevent?

17. I declare under penalty of perjury under the laws of the United State, that the
foregoing is true and correct to the best of my belief.

,It .J.
Executed in '~~ United Kingdom on February 20,2014.

-M-a-rt-in--C-h-a-Ik------------r-~
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